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April 28,2005 

Mr. Jonathan G. Katz 
se-
Securities Exchange Commissio 
450 Fifth Sbrtet, NW 
Washington, DC 20549-0609 

Re: ~ R - C B O E ~ ~ J ,and SRCBOEZOaS2Q 

D m  Mr.Katz: i 

This  letltr is submitted comment for considerationby the Commission and 
with respect to the pending of the Chitago Board Options Exchange 
referenced abve,  

This letter makes two rule shange should dot bc 
and acting upon thei 

without prior 
Commission appear to be violating Section 19 of the i 

herein by refmncc. 

W c  are beasttry seat a of the CBOE and, in that capacity, will be harmed id the 
Commission approves the C -tation and am cwently being harmed by the C ~ O E ' S  
effectuation of the interpre to a Commission approval of it. 

A. The CBo Parchase Exerciw Right#would appear to be In 
violadon of Sectlon 19 ge Act by effectuating the Intcrpretatioa of Artiqle 
FifCh(b)that ia the ru d i n g  before the Commlsnion hms approved it, 

membership organization known as the Chicago $ w d  
,a new, fm-profit Delaware stock corporation&own 

tion t m h g  subsidiary were created and ass+med 
guished CBOT.Accordingly,subsequent tb April 

OT. The CBOTs extinguishment of 
er of [CBOT]" set forth in Ankle ~ifih(b)of 
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the CBOE Articles of Incorpoml m nugatory - i.e.,Article Fifth@) no longer confers an exercise 
right on any person since there n longer are my members of the CBOT. 

In 200 1, the appuently anticipakd that this 
problem would demuhlalized, and sought to circumvent it by 

to mcancertain stockholders of a carporate suctessor 
7,2001 agreement between the CBOT and 
7,2004 agreement between the CBOE an4 

between the CBOE and CBOT (collectively, 
of Article Fifth@) that secks,to 

among other things, purports to establish a futune 
definition for the terms Member" and "Eligible CBOT Full Member 
Delegate" that, upon restructuring into a Delaware for-profit stack 
corporation, will the r e m  "member of [CBOT]" in Article 

of theCBOT restxwtm'0g 
Delegate" in terms of 

etock corporadon 
and its subsidiaries. 

Ausuant to Section 19 o the Exobange Act, the 2001 Agreemen5 as amended,and:the 
interpretation it embodies cam become effective prior to Commission approval of it. 
Accordingly, unless and until th Commission in accordance with applicable law approves, the 
2001 Agrtcmer~t,as amended, d the interpretation it embodies, the CBOE has no authority 
under Article Fifth(b) to rsco ' c any exercise right for any person. Not only is this a matter of 
law under Sectior119and the 'ssian's rules thereunder, the 2001 Apement, as amended, 
expressly acknowledges that C mission approval is a condition of its effectivmess.C


Any effectuation or appl cation of the interpretation by the CBOE in advance of 
Commission dpproval of would appear to violate Section 19. hdccd, in the context of the 
~lemakingSR-CBOE-2004- 16 the CBOE expressly declared to the Commission that the 2001 
Agreement, as amended,and im explttaticm should not be required to be a part of that p r d i n g  
for approval and that no o m  c o ~Id be adversely affected by its mclusion from that proceeding 
because the 200 1 Agreement, ar amended, could not be relied upon and had no effect unless and 
until the Agreement was appmv :d by the Commission: 

insinuates that CBOE somehow i6 seeking to 
Act's notice,comment and approval process 

in the 2001 Agreement. It is 
believes this supposed 

"interpretations by law 
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cannot become I 

Commission. h 
submitting thae 
do so at the apprc 

CBOE November 10,2004 subm 

Further, the Commissior 
25, 2005 Order, specifically de 
interpretation prior to Cammissi 
could take appropriate action to 

"To the extent . . 
or interpretation' 
interpretation' ha 
a violation of Set 
could take apprq 

The CBOE's "Offkr to P 
Purchase") that it disseminated t 
26,2005, eftktutes, =lies on a 
amended,and thus would spar 
Purchase is expressly directed tc 
Member" and solicits each such 
Exercise Rigbt Privilege in exch 
Dutch auction. The aggregate 4 
million. 

The CBOE's W e r  to 
follows (emphasis in the origin 

'Phase note t 
vuiour section 
Friday, April. 2 
Member," W3this Purchase 
hewn s r  a "C 
the requbitc 

fective unless and until they are filed with, the 
iy event, CBOE in no way is attempting to avoid , 

sterpntations for Commission review. CBOE will 
xiate time." 

ssion in SR-CBOE-2004-16. 

in addressing that issue in SR-CBOE-2004-16 in its Februexy 
lared at page 16 of the Order that any implementation^ of an 
n approval of it would violate Section 19 and the Comdission 
op it: 

that any part of an agreement is a 'policy, practice, i 

~fthe CBOE's rules and that 'policy, pnrctice, or 
not been approved by the Commission ir would be 
Ion 19(b) of the Exchange Act and the Commission 
iate action against the CBOE." 

.chase for Cash Exercise Right Privileges" ("Offer to 
purported Exercise Right Privilege holders on or about April 
d implements the interpretationin the 2001 Agreement, aB 
;o violate Section 19of the Exchange Act. Thc Offer to 
:achperson whom the CBOE deems to be a "CBOTFull 
erson to tender by May 25,2005 his orher purported CBRT 
Ige for cash in an amount to be determined through a modified 
ount committed for purchasing all such tenders i s  over $50 

:hue at page 1 expressly defies "CBOT Full Member" 98 

t as the CBOT rcrtructuring (referenced Ln 
~fthir Offer to Purchrre) became effertlve lart 
2005, whenever we use the terms YCBOTFull 
r Full Memberrhlp," or simllar terminology in 
ter, we ate referring to what prevIourly was 
DT Full Membermbut now means tbc holder of 
ber of Scrles A sbartr ofCBOTHoldlng~be. 

of Seriem El sharer of its trading 
Trade of the City of Chicago, Xnc. and 

with such Senits B-1 vharm, as 
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further d in the relevant CBOT rentructurlng 

This definition Member" is prezisely the definition contained in the1 
2001 Agretment, as the CBOE is implementingthe 2001 
Agreement as it embodies by rclying on that intcrprcmtion , 

tenders and pay very substantial sums of 
the use of the CBQE Board's 
Agreement, as amended. 

CBOE9spropod rule cb.nge,i 
wllfUUy violating Section 19 of i 

lb 2001 interpretation prior to 

The CBOE's conduct, even in the face of the Commission's Febtuary 
25,2005 Order CBOEnot to effectullte the 2001 Agmement, as 
amended, in approval of its interpretation, would appear to bk a 

This apparent wilful violation calls into question 
its actions in purporting to intcrjmt Article 
a basis for the Commission not to approve the( 
be to reward recalcitxant canduct calculated tb 

Moreover, there an addi ional reasons as set forth below, in the April 26,2005 letthr to 
Chairman B d & y  h m  Mars Spiegel and in the April 28,2005 Comment Lertcr of former 
CBOE Vice Chairman Thomas ond and joiningmembers,that the 2001 Agreement, as 
amended, and the intmtation t embodies are not lawful and authorized actions of the CqOE 

,Board and are not hi accordanciwith Delaware law and their approval would not be in 
accordance with the Exchange ct or the Administrative Procedure Act. 

C. Tbe not approve the CBOE'r 2001 I~terpretation 
lack authority to implement an Interpretodgn 

who are not b fact members of tih 
and substantive amendmeot of ArticJe 
80% approval vote of the CBOE 

1 Ina letter fmm the Counsel to Manhall Speigel of toddy's data, the CBOE ha$ 
denied that it is Act and asserts it i s  working in close communication with ihe 

with the law, bur the CBOE's letter does not identify any ficte to 
explanationof why i ts actions comply with the law. 
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1. The~ u 1 ~ 0 r t . dinter--ik in fact and subsun 
simpler example or definition ot 
cbanges the words and meaning 
amended, substantively changes 
in the Article. It changes the mc 
identifying a person who is a mc 
the former, now extinguished C: 
a particular stockholder of partic 
(the for-profit and corporately g 

Specifically, pursuant to 
amended, the words of Article E 
to the words of the 2001 Agrccr 
A common stock of CBOT Holr 
trading subsidiary (as described 
filed by CBOTHoldings, Inc,, a 
Holdings, Im. that is associated 

Delaware law provides a 
interpretation of Article Fifth@] 
Article. The CBOE is a Dclawg 
Corporation Law expressly add 
incorporation of nonstock c o w  
for amending the certificate of i 
not contain specific examples ol 
guidance in that regard can be g 
constitute amendments to a stoc 
expressly identifies suchactiom 
combination or cancellation of a 
makes clear that amendments in 
paxticipating. optional, or other 
testrictions of such rights" of  sh 
that corporate actions that redat 
alter rights of equity holders of:  
incorporation and must wmply 

Here, the interpretation : 
respective rights, powers and in! 

wqulred by the pldn terms of the CBOEArticles of 
d Delaware statutmy law. 

~OtipnofArticieFifihlb)embodid in the 2 W  Anreemcnl. as 
dun amendrrrent of the terms of the Anlick There is nob 
an amendment to an Ahcle of Incorporation than an actiopl that 
>fthe document. The interpretation in the 2001. Agreemect, as 
the meaning of the key terminology -- "member of the CBOT" -
rning from its long accepted. applied and plain meaning 
nber of a particular membership organization (a full member of 
107')to an entirely different meaning describing a person who is 
dar classes of stock in entirely new and different organizations 
~vemdCBOT Holdings, Inc. and its corporate subsidiarieb). 

he puported "intcrpretatioia" in the 2001 Agtccmeut, as 
fth(b) are changed (i.e., amended) f b m  "member of [CBOV" 
cnt,as amended - i.e.,persons who own 27.338 shares of Class 
ings, Lnc., who own the Series B-1 common stock of the CBOT 
n the CBOTHoldings, Inc.Form S-4 Registration Statement 
id who own a so-called "Exercise Right" created by CBOT 
with the Series B-1 shares. 

;lditional guidance that supports the conclusion that the 
in the 2001 Agreement, as amended, is an amendment of that 
r nonstock corporation. Section 242 of the Delaware General 
:sacs requirementsrelating to the amendments of certificates of 
ations. Section 242(bX3) sets forth the permissible pmcedures 
corporation of a nonstock corporation. Section 242@)(3);does 
corporate actions that constitute amendments, but clear 
:an4 fiom Section 242(a), which identifies actions that 
corporation's certificate of incorporation. Section 242(a)(1) 
as including, among others, "reclassification, subdivision, 
ock or rights of etockholdem." Section 242(e)(3) similarly 
lude any actions that change *'pte&rcnces, or relative, 
pecial rights of the shares, or the qualifications, limitations or 
reholders. These statutory examples set forth clear principles 
iify, subdivide,limit, restrict, cancel or otherwise materially 
onstock corporationsare amendments to the certificates of 
rith the procedures and standards set forth in Section 242@)(3). 

1 the 2001 Agreement, as amended, materially alters the 
:restsof the different classes of CBOE equity holders. The 
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CBOE Articles of lncorpo 
CBOT memberswho have 
"CBOE exercise members" 
CBOE seats (hereinafter " 
interests of any one of the 
the interests of the other c 
In important ways, those 
enhancing the rigbts of C 
CBOE trrasuTy scat hol 
economic value oftheir seats. 
creates a whole new 
CBOT Holdings, h c  
and interests of 
what label is applied to the 
Article Fifth@) 

Punuant to the express requi 
the Delaware G e n d  Corp 
amended) absent an 80% v 
to the CBOEmembership 
Incoxpomtion and with co 
over the CBOE Board do 
CBOT aad CBOT Holdi 

The constxaints ame 
Articles of 
The Board is without 
not it acts in good 

Delaware statutes limit Lhc 
terms of certificates of 
GeneralCorporation 
incorporation of a 
corporation "shall 
Thereafter, such 

two different classes of equity interest holdem: (1) 
their right to be CBOE members ("hereinafter referred to as 
all other CBOE members, is. ,  those who have purchased 

eat holders'?). Any resaucauing ofthe rights and 
equity interest holders necessarily materially afleds 
ly, the value of the rights and interests of each :class. 
ature of a "zero sum"game - for example, 
n can correspondingly diminish the rights of 

iluting their voting power and the 
on in the 2001 Agreement, as amended, 
holders -particular stockholders of the new 

interpretation thereby denigrates the rights 
ng their interests and power. Regardless of 
aUy and substantively is an amendmat of 

of the CBOB Articles of Incorporation and Sccrion 242 of 
w, the words of Article Fifth*) cannot be changed (i.e., 
BOE The CBOE Board has fiduciary duties 

elf in accordance with the organization's Articles of 
are and fedcfal law. Those controlling legal authorities 

indirectly by agreement with rhid parties (the 
it may not do directly. 

authority in this regard are absolutc -amendments0the 
effected by an 80% affirmativevote ofthe membership. 

the Articles of Incorporation regardless of whether or 
to be acting fairly with respect to an amendment 

procedures for mending the certificate of 
body of a nomock 

its advisability." 

f 
I 
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it would favor. As discussed abc 
good faith, where, as here, it app 
clear guidance in its February 25 

Nothing in the Exchange 
contravene the purposes and pro1 
and denigrate the governing c o q  
Accordingly, the Commission sh 
Agreement, as amended, as it i s  1 
contrary to the Exchange Act. 
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ve, however, the Board cannot be considered to be acting in 
:aw to be wilfully violating Section 19 and the Commissioh's 
2005 

9ct supercedesthese authorities, To the contrary,it would 
isions of the Exchange Act to permit a corporate board to bade  
>ratedocuments and state law that control its governance. 
juld not approve the inteqmtation embodied k the 2001 : 
eyond the Board's power to agree to or implement and is 

w l i c a f i s  a breach of fEdrrciaw dwht. Where, as here, +ere3. The 2001 Bt@mnlagI 

are conflicting interests between 
altexation of rights, the CBOE Bc 
and conflicting reclassification o 
equity interest holders, because i 
inmst  holder over another.' Uz 
procedures governing amendmer 

The letter of CBOE's outside cou 
reliable authority to support approw 
the legal difference between an inw 
why the CBOE's purported "interpr 
considered an amendment of the Ar 

he classes of CBOE equity interest holders with respect td an 
ard is conflicted from attempting to determine the competing 
'rights and interests among the different classes of CBOE 
s determination will necessarily favor one class of equity 
der Delaware law, the Board should step back and follow 
ts. Underscoring this point is the fact that the Certificateqf 

mel Richards. Layton & Fingcr, P.A. submitted by the CBOE is not 
1 of the 2001 interpretation. The letter does not cite my authodty for 
pletation and an amendment aad does not provide any rationald as to 
itation" in the 2001Agreement, as amended, should be not be 
icle Fifth@). At most, the letter seem to rely on the spurious aotion 

that, as long an the CBOE Board ch~ Ise to label its determination as an "inteqmtation"rather than atl 
"amendment"and did not invoke th 
determination should be considemd 
unrcaeonably elevates form over sul 
Board action. Nor does the letter ac 
deemed in substance an mendmed 
mlewnt Delaware court decision thr 
certain tenns in a carpotate charter I 
address an interpretation that bad th 
did not reach the issue before the Cc 
good faith evidenced by its qpluenl 
provide its view as to the legal chan 
statutory or caee authority or credits 
such authority exists and the view sl 

Seealso,e.g., Harford k c .  & Id 
Afl 'd,24 A.2d 3 15 (1 942) (right on 
exercised with fair and impartial re 
action would be a bieach of fiduci9 
fraud). ! 

: procedures for adopting amendments to the Article, the 
to be an interpretation and not an amendment. Such a cmtcntign 
stance by mechanically looking to labels mrher than the substwe of 
frtss the circumstawes whtn an "intcrprctatim"must dlso be 
and what consequences flow from that. The letter cited but one 
t opined only that a board of directors bad authority to interprel 
Stmud v. Grace, 606 A.2d 75 (DeL 1992)), but that case did not 
: effect of altering s h b o l d c r  or equity holder rights. Accorditigly, it 
mmission. Nor did the letter considor the Board's apparent lack. of  
violation of Sectiob 19. Where, as hexe, a law firm is retained to 
cter of a particular act, but its view fails to provida any relevant 
>lerationale for its conclusion, it might be reasonably inferred that no 
~ u l dnot be entitled to any weight. 

Co. V. Dicky ClayMfg. Co.,21 A.2d 178 (Del. Ch. Ct. 1941,), 
:ontrollingstockholdarsto amend certificate of incarpration dust  be 
wd for rights and interest of all stockholders of evary class;any other 
duty of majority stockholders toward minority and would comtitute 

4 
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hcorporation's requirement of a 
from reclassifications that would 

Here, the CBOE Boatd's 
benefits m e  class of equity hold 
to demutualize the CBOT nectss 
qualified for under Article Fifth(1 
purported interpretation are not C 
for an exercise right but did not i 

4. The iwlllprunnlnm of 
hremreleliom ofdttickFillha 
between the state and the capon 
thus typically are interpreted usu 
Rock Corp., 141 B.R..815,822 ( 
therein). 

Here, since creation of th 
[CBOT]" in Arricle Fifth@) has 1 
There is no -is in fact or law tq 
organization. This well-establis 
interpretation support the 
recognize a stockholder in CBO 
connection, a caurt interpreting 
would perforce have to consider 
was created and any other well- 
223 of the Restatement of Con 

( 1 )  A course of 
parties to an 

other conduct. 

(2 )  Unless otherwi 
gives meaning to 

Based on that 
CBOE Board 

30% vote is there in part to protect minofity equity holdets 
rejudice their equity rights. 

~nflictis aggravated by the fkct that its "interpretation7' overtly 
over another even when the favored class by its own eledtion 
ily caused the extinguishment of any rights they might Mve 
. Moreover, many of the beneficiaries of the CBOE's 
IOE members of any stripe - they merely may have qualified 
fact exercise i t  

la 2001Anreement. as aacndcd. is not r f.ir or vaAu 
A certificate of incorporation is deemed to be a contract: 
on and among its shareholders and members,and ceitifi*tes 
the rules for contract interpretation, In re New York Trap 
S.Banla. S.D.N.Y. 1992) (and Delaware authorities c i td  

CBOT in the early 1.9706, the plain meaning of "membea of 
en understood to identify a full member of the fonner CBOT. 
lnderstand those words to mean a stockholder of a future 
i meaning and commonly applied principles of contract 
me that "memberof the [CBOTJ" in Article Fifth@) docs not 
loldings, Inc.and its stock corporation subsidiaries. In this 
tick Fifth@) pursuant to principles of cmtract interpreta&on 
e meaning of the term as understood at the time the Aniele 
:led understanding of the term thereafter. As stated in Setion 
s (Second): 

is a sequence of previous conduct between the 
which i s  fairly to be regarded as establishing a 

for interpreting their expressions and 

agreed, a course of dealing between the parties 
or qualifies their agreement. 

meaning of "member of the [CBOT],"a court would find the 
only conflicted, but a material and unsupported deparhm 
ia Article Fifth(b). 
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D. The Commirsic 
proceeding No. 
horn the Irsuea 
in this procshd, 
d m  not muppo 

The Commission's Feb 

concerned which members oft  
ofAhcle Fifth(b)'s exercise ri 
cimunstances of persons who 
distinguishable because it seek 
members ofanything. 


I 

February 25,2005 order in CBOE'r rule rpptovd i 
-CBOEE20W16addresmed larues that are dlrtingulah ble 
semted with respect to the propared rules change at 3ue 
md the anmlyrh d e d  on by the Cammidon in 
pprovd ofthe propared rule chrnge in thlr p-l 

y 25,2005 Order addressed a CBOE interpretation that 
Drmer CBOT would be considered fbl1members for pqoses 
That interpretation at least was grounded in conridcMQ the 
:CBOT members. Tht 2001 interpretationis entidy 
addross the rights d interests of  p w n s  who m not 4

I 

hct 

Sincerely, 

Marshall Spicgel 
161I3 Sheridan Road 
Wilmette, IL 6009 

Donald Cleven 
866 Valley 
Lakc Forest, IL 60045 
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Mr. William Bmdsky 
Chairman, 
Chicago Board Options Exchaq 
400S. La Salle Street 
Chicago, IL 60603 

Re: Chic- f Trade Exercise Rkht 

Dear Chairman Brodsky: 

This letter is submitted fi Ir the consideration of the CBOE hard.  As the Board is warn, 
the Chicago Board of Trade ("C 307"') formally demutualized on Friday, April 22,2005, bi)~ 
extinguishing its status as a men bership organization and becoming a Delaware stock 
corporation. In light of the d m  ~tualization,them are no longer are any "mcmbcrs" of the' 
CBOT. That status has been ext wished; it ceases to exist. T h i s  structural chaage of the 
CBOT has significant consequa ces for the CBOE Board, the CBOE's members, and the Qmer 
membersof che CBOT. 

A. The CBOTdemutur Hmtion extjnnuighed the CBQT mrcire g$&&!j 
99h.The CBOT's extinguishment of mmbesbips render$the 

exercise right for "members oft: le CBOT" set forth in Articles of Incorporation nugatory- Since 
there are no longer any member!of the CBOT, the exercise right set forth in the ATticles o! 
Incorporation no longer confers la exercise right on any person. Thus, the CBOE Board n@ 
bngcr is authorized under the A tides of Incarpmation to recognize any exercise right for b y  
pason. Consequently,the CBO 3 exercise memberships that have been enjoyed in the past,by 
CBOT members who had exeroi red their rights ta become CBOE exercise member pursuadt to 
the CBOE's Articles of Incorpol ition should no longer be recognized and the CBOE exercise 
members should be excluded fia n the CBOE unless and until they purchase or rent a seat 1 
consistent with the requiremmts applicable to all pemns seeking to purchase or rent C B O ~  
seats. 

x h a u u u u  CBOE AWcles 
of Incomration are oablde tl e CBOE Board's Authorltv. I am aware that prior CBOg 
Boards entered into letter agreen ~entswith the CBOT dated October 7,2004 and August l,j2001 
(hereinafter, collectively, the "2[ 01 Apment"),  which purport to agree to an interpretetidn of 
the CBOE Articles of Incorporal .on to the effect that the exercise right for members of the 
CBOT will continue to be recog Jzed for c d n  stockholdersof the CBOT aftcr CBOT 
demutualjzation. As you know, t has been my view that such letter apcments, and the 
interpretationembodied within t lem, are without Jegalauthority because the purported 
interpretation of the ARiclcs of I ~carporatimthat those a p m e n t s  seek to validate constitutes 
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an amendment to thc Articles oi 
Articles of Incorporation. In th, 
permit amendments cxcept pun 
c o n s ~ u t son the B d ' s  authc 
Incorporation may only be eff' 
without authority to amend the, 
good faith or might be considcn 
favor. 

C. -ed inte 
the Aunustl. 2001 and Octek 

I n c o ~ t i o nand the CBOE Board lacks authority to amdnd the 
; connection, the Micles of Jncoxporation, by their terms, do not 
lant to an 80% affimtive vote of the membership. The i 

i ty  in this regard are absolute -amendmentsto the ~rticldsof 
ed by aa 80% a f fmt ive  vote of the membership. The J3kd is 
rl.ticlesofIncorporation regardless of whetheror not it act.$ in 
d to be acting fairly with respect to an amendment it would 

pretion of the CBOEArticles of Incormration cmbadiCd in, 
7.2004 letter a- wit- C B Q T  effixdve, at 

' hproved by the SecWtJea and Exchmne Commisrion 
mC''1. Even if the current C 
the Articles of Incorporation set 
without authority to do so, at a I 
Exchange Act, approves the intr 
agree with this. The CBOE exp 
re the Petirion of Marshall Spiq 
2004- 16")that the purported in! 
and cannot become etlective un 
19. The CBOE, consistent with 
Agreement for SEC review md 
process i s  in a stage of lreceiviq 

If the CBOE Board wen 
interpretation in the 2001 A p e  
Section 19 of the Exchange Act 
anticipates this issue, stating at 1 
'policy, practice,or intcrpretatic 
interpretation' has not been app: 
of the ExchangeAct and the Co 

D. The CBOE Bow 
exercise rkhta. at r mlnlmom. 
Intemrctntion ret ferth In the 
proceed with its purchase offer 
CBOE's press releases dated A1 
commenced solely on the basis 
Aaicles of Incorporation set for 
September 12,2003 ('the 2003 

BOE Board would scek to rely on the purported interpretadon of 
forth in the 2001. Agmment with the CBOT, the Board i s  
linimum, unless and until the SEC, pursuant to Section 19lof the 
pretation. The CBOE's prior actions and public sfateme& 
essly advised the SEC in its October 26,2004 submiwion ;inIn 
id, SEC File No. SR-CBOE-2004-16 (hereinafter "SR-CBOE-
rpretation in the 2001 Agreement, by its k m ,is not c f f ' i v c  
css and until the SEC approves the rulc change under Section 
hat view, submitted the purported interpretation in the 2001. 
ppmval.on Maxcb 31,2005. Currently, the SEC's review 
public comment and no SEC detcrminatbn has been issuetd. 

to act in a manner that seeks to effectuate the purported 
nent prior to a final SEC approval of it, the CBOE would %alate 
The SEC's Fetmmy 25,2005 Order in S R - C B O E - ~ O O ~ - ~ ~  

mgc 16: "To the extcnt . . .that any part of an agreement is;a 
I' of the CBOE's rules and that 'policy, practice, or 
wed by the Commission it would be a violation ofSection 1.9(b) 
mission could take appropriate action against the CBOE." 

rv not Drowed with itti ~urcbmeoffer for b~r~ortedCBOT 
nnlesr md until the SEC m ~ r o v e sthe uunrow 
Ool AQrecment. The CBOE also is without authority to 
) purchase purported CBOT exercise rights as described in the 
51 18,2005and March 1,2005. That purchasc offer was 
f the SEC'saproval of purported interpretation of the CBOE's 
1in the CBOE's letter agreement with the CBOT dated 
igreemm"). That letter agreement allegedly interpretedithe 
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Article of Incorporation to pmu 
CBOT fill membership will be 
Incorporation. The purported i~ 
addressing the purported interpi 
of the CBOT being a members1 
Agreement nor the SEC'a final 
of the CBOT'after dcmutllaliv 
demutualized, the purported itc 

and is not a basis for proceedin1 

Rather, as the CBOE its 
continuation of the exercise rig1 
Agreement, when and if approv 
of the purported interpretation i 
it may proceed with a purchase 

I also note that it would 
purchase offix faexercise righl 
Agreement. Such action not on 
an irrational offer to pay substa~ 
to persons who are not in fact IT 

of hcorpomtion were adopted c 
purchase offer would dispropon 
things, subjecting them a to sub 

E. Summrrv- Followil 
power to continue torecognize 
the exercise memberships of fb 
exercise right inthe Articles of 
recognized, and the CBOE mu' 
CBOT exercise rights. In additi 

le that only persoas who possess all of the conatituemt r i g h  of a 
xognized as "members of the CBOT" under the Articles ~f 
crpretation in the 203 Agreement, by its tenns, was confined to 
tation of "member of the CBOT" exercicte rights in the cohtext 
3 organization. Ncithcr the purported intetprctation in the:2003 
rder approving it purport to determine the meaning of "metmbcrs 
ion. Accdingly, based on the fact that the CBOT has nuw 
pwt ion  in the 2003 Agreement no longer has any legal qffect 
with a purchase offer. 

f previously has recognized, following demutualization, the 
is governed by the purported interpretation in the 2001 

3 by the SEC. Thus,the CBOE must await final SEC apptoval 
the ZOO1 Agreement, if any hfact i s  given in the hrture, before 
ffer from the purposted owners of purported exercise right@. 

e a breach of fiduciary duty for the B w d  toproceed withhe 
:prior to SEC approval of the interpxetatioa in the 2001 

would violate the Exchange Act, but also involve the Bolurd in 
ial sums for exercise rights that no longer exist and to pay them 
mben of the CBOT as defined at the time the CBOE's Articles 
by any other plain meaning of the term. Further, such a : 

mately harm CBOE treasury seat members by, among other 
:antialassessments to pay for non-existent exercise rights. 

Ithe CBOT's demutualization, the CBOE Board is without 
iy exercise right under the CBOEYs Articles of ~ncorporadori, 
xx CBOT members obtained pursuant to the now defunct 
corporation ate extinguished and should no longer be 

;ease all efforts to pursue its anticipatedpurchsse offer for 
n, even if the Board were to disagree with the foregoing, it i s  
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I 

without autharity to pursue the 1 phase offm for purported exercise rights unless and untill the 
SEC issues a fial order approv ~gthe CBOE's purported interpretation in the 2001 Agreement. 

I 

I am available at the Bor 's convenience todiscuss these matters. 

Sincerely, 

Marshall Spiegel 

cc: All current CBOE B w d  
Joanne Moffic-Silver,Es 

CBOE General Counsel 


